
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



STURGES vs. KNAPP. 203 

This ends the catechism, and, as a result of the whole, the court 
instruct you that if you believe the testimony submitted to you by 
the plaintiff, he is entitled to your verdict, notwithstanding any 
testimony produced by defendant, and the many legal objections so 
ingeniously and ably urged. 
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RECENT AMERICAN DECISIONS. 

In the Vermont Supreme Court, Bennington County, 
July Term, 1858. 

JONATHAN STTJRGES AND THOMAS DOUGLASS VS. SHEPHERD KNAPP AND 
GEORGE BRIGGS AND THE TROY AND BOSTON RAILROAD COMPANY. 

1. All trusts depend much upon the implications growing out of the state of the 
property, the purposes desired to be accomplished, and the mode provided for 
that end. 

2. This is true, to a great extent in regard to all contracts. It is only by means 
of the constructive additions and limitations imposed by courts, that a brief me- 
morandum of a contract is ever made to speak truly and fully the mind of the 
parties. 

3. But upon no subject is there so much demand for the exercise of construction, 
and of judicial implications, as in regard to trusts ; and especially trusts of a 
complicated and public character. And these are not less a part of the contract 
than its most express provisions. 

4. All corporate action, as well that of the directors and agents, as of the corpo- 
ration itself, is but a succession of trusts, in regard to which the creditors of the 
corporation, in the order of their priority, are the primary, and the shareholders 
the ultimate cestuis que trust. 

5. The trust imposed upon the trustees in the first instance, and before foreclosure, 
is fiduciary and active. 

6. After the foreclosure, and until the cestuis que trust are in a condition to act for 
themselves, the trustees are bound to control and manage the property, in the 
best mode for all concerned. 

7. After the surrender of a railroad to the trustees upon the forfeiture, and before 
foreclosure, and while that state of the property might fairly be presumed to be 
but temporary, the trustees could not be expected to surrender the trust to the 
cestuis que trust. 

8. And after the foreclosure, the necessity of action is so pressing and the dif- 
ficulty and consequent delay so great, in effecting any legitimate action of the 
cestuis que trust, that there seems an absolute necessity for the trustees con- 
tinuing the management of the property for the time being and until it can pro- 
perly be taken into custody of the cestuis que trust. 
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9. The mode of management must be such as a prudent and experienced owner 
would adopt under the circumstances of the case. 

10. In this case, the trustees having no rolling stock and no means of purchasing 
any, could not he expected to attempt operating the road on their own account, 
except as matter of strict necessity, and when it was practicable. 

11. As they had the opportunity of leasing rolling stock for this road, or leasing 
their property to a connecting road, thy might fairly decide between these 
modes. And having made a short experiment of hiring rolling stock, and expe- 
rienced a serious loss for the time, it was natural and proper to effect a lease with 
a connecting road. 

12. This they did in a reasonable and prudent manner, as it seems to us. 

13. The term being absolutely for one year, with the right to allow it to extend to 
tea years, if no notice to the contrary were given, was all that could be desired 
on the part of the lessors. 

14. The rent was favorable, and the clause for renewals and repairs being such as 
is necessary to maintain the works in proper condition for use, " natural wear 
only excepted," was all that could be expected or desired. 

15. The statute of this State enabling our roads to lease to roads connecting with them 
at the line of the State, and those interested in the Troy and Boston Company not 
objecting to the lease, and the State of New York having taken no measures to 
avoid the contract or interfere with that company on that account, the plaintiffs 
cannot object to the supposed want of authority in the lessees. 

16. The lease cannot be avoided on the part of the lessors or those they represented, 
on the ground of any informality in its terms or unreasonableness in its provi- 
sions, unless a case is shown of want of power, that the contract is ultra vires. 

The bill in this case, was brought in the Court of Chancery, for 
the County of Bennington, in the State of Vermont. Its object was 
to set aside a lease of the Western Vermont Kailroad, executed in 
January, 1857, by the trustees of the first mortgage thereon, to the 
Troy & Boston Railroad Company. The mortgage was given by 
the Western Vermont Railroad Company in 1851, to Shepherd 
Knapp and George Briggs, of New York, as trustees, to secure the 
payment of the bonds of that Company to the amount of $400,000, 
and the interest thereon. It covered the road and the franchise of 
the corporation. But the mortgage deed, which was in common 
form, contained no provision in reference to foreclosure, or posses- 
sion of the road by the mortgagees, nor as to the rights or duties of 
the trustees in the event of foreclosure. In September, 1854, the 
interest on the bonds being in arrear, the trustees, at the instance 
of bondholders, commenced a suit in chancery in Vermont, to fore- 
close the mortgage. Pending this suit, a motion was made by the 
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trustees for the appointment of a receiver to take possession of the 
road, and an order was finally entered by consent of the parties, 
appointing Mr. Knapp receiver, and Myron Clark, (who was a lessee 
of the road under the corporation, and a party to the suit,) agent of 
the receiver, to run the road and account for the profits. Under 
this arrangement, Mr. Clark occupied the road during the pendency 
of the suit, and until the expiration of the decree, employing for that 
purpose rolling stock owned by Jonathan Sturges, Thos. Douglass, 
and himself, for the use of which, rent was paid out of the earnings 
of the road. In Jurve 1855, the trustees obtained a decree of fore- 
closure, which provided for the payment of the arrears of interest 
then due within one year, and of the subsequently accruing instal- 
ments of the principal and interest of the bonds, within one year 
from the time they respectively fell due. And in the event of the 
non-payment of any of the instalments within the time limited by 
the decree, that the title to the road and franchise should become 
absolute in the trustees, in trust for the bondholders. This decree 
was in accordance with the general provisions of the law of Vermont, 
on the subject of mortgages. The first instalment under the decree, 
amounting to about $16,000, was paid. The second, amounting to 
about $124,000, was not paid, and on the 1st day of January, 1857, 
the title became absolute in the trustees by operation of the decree. 
On the 16th day of January, 1857, the trustees executed to the 
Troy & Boston Railroad Company the following lease, and placed 
them in possession under it : 

" This Indenture, executed on the 16th day of January, 1857, between Shepherd 
Knapp, and George Briggs, trustees of the first mortgage on the Western Vermont 
Railroad in the State of Vermont on the one part, and the Troy & Boston Railroad Co. , 
on the other part, witnesseth : That the said trustees hereby lease and demise to 
said company for the period of ten years from and including this date, subject to 
the conditions hereinafter expressed, the said Western Vermont Railroad as located 
and heretofore occupied under the charter of the Western Vermont Railroad Com- 
pany, with all the buildings, privileges, and appurtenances thereto belonging, and 
the full right to hold, use, and operate the same in conformity with said charter, 
together with all the tools, implements and furniture belonging to said trustees, and 
now on or about said road, and used for operating or repairing the same. 

And the said company hereby covenant and agree with the said trustees, to pay 
them as rent for said road and property, the sum of twenty.five hundred dollars per 
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month, for the first year of said lease, and the sum of three thousand dollars per 
month, during all the succeeding years thereof in the manner following ; The rent 
for that portion of the month of January included in said lease, and the rent for the 
month of February, 1857, to be paid on the first day of February, 1857, and the 
rent for the succeeding months during the continuance of this lease, to be paid in 
advance on the first day of the month. 

And it is hereby mutually agreed, that in case of failure on the part of said com- 
pany to make any of said monthly payments of rent, to said trustees, within ten days 
after the same becomes due as aforesaid, said trustees shall have the right forthwith 
to determine this lease and to re-enter upon, and take and retain possession of said 
railroad and property without legal process. 

And said company further covenant and agree with sajd trustees, to return said 
road and property, both real and personal, at the termination of this lease, in as 
good condition and repair in all respects as it now is in, natural wear only excepted. 

And it is agreed that Charles Linsley, of Rutland, Vermont, and either one of the 
present Railroad Commissioners of the State of New York, provided his attendance 
shall upon reasonable application be procured by said company, shall pass over and 
examine said railroad and property as soon hereafter as the state of the weather 
and the season render it practicable, and make an examination as to the condition 
and state of repairs of the same. And that upon the termination of this lease, from 
any cause, the same parties or the survivor of them, if either is living and where his 
attendance can be made, shall make a like examination for the purpose of deter- 
mining whether said road and property are in the condition and state of repair 
required by this agreement, and if not, to appraise the difference in value. The 
decision so made to be final between said company and said trustees. 

And it is hereby further understood and agreed that this lease is made subject to 
the following condition : That if a majority in amount of the bondholders under 
said first mortgage upon said road, shall, within ninety days from the date hereof, 
unite in giving a notice in writing to said company of their desire to terminate this 
lease at the expiration of one year from the date hereof, then said lease shall so 
terminate, and shall stand valid between the parties only as a lease for one year 
from the date hereof, subject however to the provisions of this indenture. 

And it is hereby further agreed, that nothing herein contained shall be construed 
as creating any personal liability whatsoever on the part of said trustees or of the 
directors of said company, either for a failure from whatever cause in the perfor- 
mance of any of the stipulations of this indenture, expressed or implied or any other 
matter or thing arising from, or in consequence of this indenture in any manner 
whatever. 

In testimony whereof, said parties have hereunto affixed their names and 

John J. Lattino, Shepherd Knapp, [L. S.] 

Isaac V. Baker, George Brhjgs, [L. S.] 
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The Troy & Boston Kailroad Company, by D. Thomas Vail their President, duly 
authorized by said company to execute this indenture in their behalf, and to affix 
their corporation seal thereto. 

[L. S.] D. THOMAS VAIL, 

President Troy & Boston Railroad Co." 

Under this lease the T. & B. R. R. Co. occupied the road until 
May, 1857, paying the rent and complying with the stipulations 
which it contained ; meanwhile Johnathan Sturges and two others, 
claiming to act as a " Committee of Bondholders," served upon the 
Troy and Boston Railroad Company the following paper : 

" To the Troy and Boston Railroad Company : 

The subscribers, a committee appointed by, and representing persons find firms 
constituting a majority in interest of the cestuis que trust interested in the railroad 
and property mortgaged by the Western Vermont Railroad Company to secure 
bonds issued pursuant to resolutions of the said company, of January 7th 1851, 
under and by virtue of the foreclosure of the said mortgage, hereby inform you that 
they have heard that Shepherd Knapp and George Briggs, the trustees named in the 
said mortgage, have executed a lease of the said railroad and property to you, by 
an instrument dated January 16th, 1857. 

They further inform you, that the said Shepherd Knapp and George Briggs had 
no power or right to make such lease, or any lease or disposition of the said rail- 
road and property, except a transfer to the cestuis que trust, or to such persons as 
they might designate, and that such lease and disposition is absolutely illegal, null 
and void, and that they repudiate and disaffirm the same, and will hold you as tres- 
passers, and responsible for all injuries or loss they may sustain, in consequence of 
your using the said railroad. 

Jonathan Sturges, 
James L. Stark, Jr., 
Thomas Douglass, 

Committee of Bondholders." 

And this bill was soon after brought in the names of Messrs. 
Sturges and Douglass as against the trustees of the T. & B. R. R. 
Co., claiming that the lease should be set aside, and a conveyance 
of the road and franchise from the trustees to the bondholders 
directed. 

On filing the bill, an application was made to Judge Kittridge, 
then of the Vermont Supreme Court, for an injunction to put the 
T. & B. R. R. Co., out of possession, and for a receiver to run the 
road pending the suit. The motion was based on the alleged want 
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of authority in the trustees to make the lease, and upon the further 
allegation, that the T. & B. Co., were permitting the road to get 
out of repair, and had failed to keep up the connections which the 
interest and business of the road required. The T. & B. R. R. Co., 
and the trustees separately answered the bill, and opposed the 
motion for an injunction, claiming that the trustees had full power 
to make, and the T. & B. Co., to take the lease, and explicitly 
denying all the allegations in the bill in regard to the omission to 
repair the road, or to keep up its proper connections. They also 
filed a large number of affidavits disproving these allegations in 
support of which no proof was given by the complainants. And 
insisted that even if the title to the property was doubtful, no injunc- 
tion to change possession pending a suit to determine it, should be 
granted, when it appeared that the road was meanwhile in safe and 
proper hands, was paying an ample and well secured rent, and 
being kept in sufficient repair and preservation, and that no danger 
existed of immediate injury to the property or loss to those interested. 

The injunction was however granted, and C. M. Davy, was placed 
in possession of the road, as receiver, pending the suit. 

A pro forma decree having been entered in favor of the complain- 
ants, an appeal was taken to the Supreme Court. The cause was 
argued at Bennington, in February 1858 before Redfibld, Ch. J. 
and Bennett, Poland and Barrett, Justices, by Messrs. William 
Tracy, Edwin Edgerton and Harmon Canfield, for the complainants, 
John S. Robinson and Charles Linsly for the T. & B. R. R. Co., 
and E. J. Phelps, for the trustees, representing a portion of the 
bondholders. And by direction of the court was again argued at 
Burlington, in July, 1858, by the same counsel, before the same 
judges and also judges Aldis and Pierpont, the remaining members 
of the court. The points discussed will sufficiently appear from 
the opinion of Chief Justice Redfield. 

Judge Barrett dissented from the opinion of thecourt. And Judge 
Bennett dissented from so much of it as affirmed the right of the 
trustees to make a lease for so long a period as ten years, but con- 
curred on the other points, and in the judgment. 
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William Tracy, Edwin Edgerton, and Harmon Oanfield, solici- 
tors for Sturges and Douglass. 

E. J. Phelps, solicitor for Knapp and Briggs. 

Robinson $ Sibley, Linsley $■ Prout, Pierpont Isham, solicitors 
for the Troy and Boston Railroad Company. 

The opinion of the court was delivered by 

Redfield, C. J. — This bill is brought by the plaintiffs holding 
a majority in amount, of the bonds, secured by the mortgage of the 
Western Vermont Railway, executed to Knapp and Briggs, as trus- 
tees for the holders of the bonds — praying a decree, that Knapp and 
Briggs, after the foreclosure of the mortgage, held no estate in the 
premises conveyed, except a mere nominal, naked, or dry trust, for 
the sole benefit of the cestuis que trust. In other words, that the 
trust did not impose any functions or duties whatever, except to 
convey the estate to the cestuis que trust ; that it was a naked use 
of the character, which the statute of Henry VIII. would have execu- 
ted, without the formality of a conveyance : And as a consequence, 
thereof, that the contract of lease, made by Knapp and Briggs to 
the Troy and Boston Railway Co., may be declared void, and an 
account taken of the profits made by the railway company, a receiver 
appointed, and the sum found due, decreed to the plaintiffs and their 
associates. 

1. The first, and the great inquiry in the case is in regard to 
the nature of the estate in the trustees, created by the mortgage, 
the forfeiture, and the foreclosure. 

It is obvious that the estate must depend very much upon the impli- 
cations growing out of the relations of the parties, and the duties 
consequent thereon ; and that these may change, from time to time, 
as circumstances change. That which begins as an active, respon- 
sible, fiduciary trust, may by lapse of time, and intervening relations, 
become merely a naked, dry trust, and vice versa. The nature and 
character of all trusts depend, almost exclusively, upon the implica- 
tions growing out of the state of the property, the purposes desired 
to be accomplished, and the mode provided for that end. And it is 
one of the most important, and at the same time, one of the most 
14 
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delicate and difficult offices of a court of equity, to raise these impli- 
cations, ■with wisdom and justice, so that the full purpose and object 
of the trust shall be effected, without violence, or forced construction 
of the instrument under which the trusts are created. 

All contracts are, more or less, subject to implications, construc- 
tive additions, and implied limitations. These are the powers, by 
which courts, in matters of contract, are enabled to make a brief 
memorandum, which does not express one-tenth part of what is in- 
tended, speak truly, and fully, the mind of the parties. These limita- 
tions and implications must indeed be conceived, in the spirit of 
liberal, wise, and farsighted circumspection, or they will be liable to 
become a terror to all just sense of uprightness and fair dealing. 
Herein consists the power and the wisdom of courts of justice in the 
administration of civil jurisprudence, in making shreds and fragments, 
and even fineness and indirection sometimes, subserve the ends of fair 
dealing and justice. It is to be expected that some cynical sneers 
will sometimes be heard with reference to these implications and 
constructive additions, both as to contracts and statutes, either in 
more or less of the spirit of seriousness and complaint, or of badi- 
nage and pleasantry, or both perhaps. But still the process must 
go on, so long as human imperfection, and cultivated society, with 
its manifold and complicated relations, continue the same they now 
are. It is impossible but that every case, which occurs in a court 
of justice, should give occasion for the exercise of something of this 
function of judicial construction. 

But upon no subject is there so much demand for the exercise of 
construction, and of judicial implications, as in regard to trusts, and 
especially trusts of this complicated and public character. And 
these implications, and constructive additions, are not the less a part 
of the contract than its most express provisions. 

There are extensive trusts connected with the whole subject of 
corporate action, which come under the class of, what in the books, 
are denominated constructive or implied trusts. In one sense the 
corporation itself is a mere trustee, holding all its funds, and all its 
powers and franchises, in trust for the shareholders, who are the 
ultimate cestuis que trwt. So too, the directors of a corporation 
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are mere trustees, holding their office, and performing their functions, 
strictly as trustees, for the benefit of the shareholders ultimately, 
and directly, and primarily of all having claims against the company. 
The persons to whom these mortgage bonds are payable, have 
not only the express trusts to perform, which are created by the 
terms of the deeds, under which they are made trustees, but they 
are also constructively trustees, (after the forfeiture, and taking 
possession of the road, which they may always do, after condition 
broken,) for subsequent incumbrancers, for the corporation, and 
ultimately for the shareholders themselves. 

But it is not with these classes of constructive or implied trusts, 
that we are chiefly, at present concerned. It is with the express 
trusts, created by the terms of the deed, when construed and 
expounded, by the attending circumstances, and the reasonable 
implications and neeessary limitations, with which we have to do at 
present. 

We could not of course go much into detail here, upon so exten- 
sive a subject as that of the construction of powers, and executory, 
or active trusts. The books are filled with cases of this class, invol- 
ving interests of the greatest magnitude, and where the terms of the 
deeds or instruments, by which the trusts were attempted to be 
created, were deficient in all specific definition of the purposes 
expected to be accomplished, and especially, in regard to the mode 
of its accomplishment. In all these cases the courts of equity have 
not scrupled to carry out the apparent purpose of the contract, in 
the mode most consonant with the terms used, as interpreted by the 
known and obvious rules of construction. We shall not stop to dis- 
cuss a class of cases, so numerous, and all tending to the same result, 
the accomplishment of the apparent and obvious purposes of the 
contract. We proceed at once to the consideration of the nature of 
the trust created in the case before us. 

And it will scarcely require distinct enunciation here, that in 
entering upon a subject so new, so difficult, and where the conse- 
quences of mistake are likely to be of such importance to the State 
and its citizens, we have attempted to proceed with reasonable cau- 
tion and circumspection; and at the same time fairly to meet the 
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emergency, without shrinking from its weight or responsibility; 
deeming it of the last moment, that upon such a subject we start, if 
possible, in the right direction, and with a just comprehension of the 
interests at stake. 

We think it could scarcely escape the notice of any one, who had 
seriously and patiently attempted to master this question, that until 
the actual foreclosure of the mortgage, the trusts involved in the 
contract and imposed upon the trustees named are entirely fiduciary 
and executory. At first, and so long as prompt payment is made, 
it is understood, in practice indeed, that the office of such trustees 
is rather silent, and the duties of the trustees, by means of the 
negotiability of the bonds, and of the coupons attached, are ordi- 
narily performed, or expected to be performed, by the corporation 
or its officers. If the interest on the coupons and the principal, as 
it falls due, are promptly paid by the corporation, so that no 
forfeiture occurs, it will never become of sufficient importance to 
consider the question, what is the precise nature of the trust created 
by the contract in the first instance. 

But after the forfeiture occurs, either by non-payment of interest, 
or principal, or both, as in the present case, the duties of the trustees 
become, not only active and responsible, but critical and delicate. 
It not only is not a dead, dry trust, but is one of the most active 
and momentous responsibility. We presume no man who had ever 
been placed in such position, and who had any proper sense of his 
position, would ever think of regarding or treating it as in any 
sense a trust of a nominal or indifferent character. It is not a dry 
trust, at this point certainly, or if so, it is not, in the sense of the 
books ; if so in any sense, it is not so in regard to its duties or 
responsibilities. 

The trustees must then elect between delay and action ; and in 
action, between taking possession of the road and its fixtures, and 
thereby assuming at once the vast public and private burdens and 
responsibilities of a great public work, forming a necessary link in 
some great thoroughfare, perhaps ; or delay, and consequent further 
embarrassment, complication and loss; or, the ulterior and final 
remedy of foreclosure. And those persons, if any such there be, 
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who could regard the discharge of such a trust, to he exercised in 
the face of such alternatives, as any formal or nominal affair, have 
certainly yet much to learn in regard to the nature of this business. 
For at this point, it will not be assumed, or has not been, in argu- 
ment even, that the trustees could have surrendered the trust to the 
cestuis que trust, or that they were in any condition to obtain coun- 
sel from them. It was the sole, or the first purpose of their office, 
that they should act, and should exercise their wisdom and discretion, 
upon the possible occurrence of this very emergency. They were 
selected doubtless, with reference to their capacity and responsibility, 
for this very contingency, both by the corporation and the cestuis 
que trust, and neither of these parties had stipulated to deal directly 
with the other, but only with the trustees, as the responsible party. 
This duty they must meet and perform. This they did do. 

The next inquiry is, whether their functions ceased upon the fore- 
closure ? When we look at the position of affairs at this time, it 
seems difficult to come to any such conclusion. The powers and 
duties of the corporation in regard to the road and its franchises, 
under such a mortgage and foreclosure, must be regarded as effectually 
terminated for all practical purposes. The trustees and the cestuis 
que trust, one or both, had effectually become the corporation, or 
had acquired all its essential rights, and assumed all its duties, so 
far as the public was concerned. And these were important and 
pressing. Delay for the shortest interval might be attended with 
disastrous consequences to the continuance of the franchise even, 
and must be so, in every view, to the interest of the cestuis que 
trust. The road could not, in strict propriety, be allowed to stop 
for a single day ; and it could not be allowed to cease operation for 
any considerable time, with any safety to the interests of those to 
be affected by the depreciation of the property, and the intervention 
of counter interests and influences. 

The cestuis que trust, the holders of these bonds, were a chang- 
ing, unorganized body, having no common bond of union, and no 
recognized principle of action, unless by unanimity of consent, which 
is practically impossible. It would not be expected, under such 
circumstances, that there should be an immediate surrender of the 
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property to this heterogeneous and chaotic mass of men, women, 
(single or married,) and infants, many of whom were under such 
disabilities that they could not act for themselves, and where con- 
sequent delay must ensue in providing means of obtaining their con- 
sent in a legal form, which must be fatal to the enterprise. All this 
must be regarded as in the contemplation of the parties, at the time 
of entering into the contract, by which the bonds were issued. It 
must be so regarded in looking for the true construction of the con- 
tract, for in that we are attempting to obtain the mind and will of 
the parties, at the time of making the contract, in regard to the state 
of facts, which has now intervened ; and it will, perhaps, fairly test 
this, to ask ourselves, what would have been their probable response, 
had the inquiry then been put to the parties ; what shall be done 
with this property, and how shall it be managed, in case of foreclosure ? 
Shall the trustees continue to manage it for the time being, and until 
the order of the court of chancery, as in the case of other trusts ? 
It seems to us there can be but one response to this question. The 
trustees seem to have been selected for this very office, among others, 
of controlling and managing the property, in case of forfeiture and 
surrender, as trustees, for the benefit of the cestuis que trust, in 
order to make it available to the payment of the bonds, both interest 
and principal. This must be so, until some organization of the 
bondholders, and the acquiring of some capacity to act, by a majority, 
or in some such way, as to enable them to discharge this new class 
of duties thrown upon them, by the forfeiture of the condition of the 
mortgage, and the surrender of the road with its incidents and fix- 
tures. 

After the surrender and before foreclosure, as we have before 
intimated, while the control of the road, for the benefit of the bond- 
holders, might fairly be presumed to be temporary, it could not, with 
any the least show of propriety be expected that any change in the 
principle of their mode of action should be attempted. Any one 
who accepted the office of trustee, under a contract of this character, 
must be supposed to look directly at the reasonable probability of 
the occurrence of this contingency, the failure to pay promptly, and 
to have assumed his position with reference to the new duties result- 



STURGES vs. KNAPP. 215 

ing from the occurrence of such contingency, and would consequently 
be bound to perform the duties arising from it. And all the other 
parties in interest, the bondholders, the creditors of the corporation, 
in the order of their priority, the corporation itself, and ultimately 
the shareholders will have a vested interest in having these duties 
performed by such trustees, under the security of their responsibility 
and capacity, both pecuniary and personal. And we do not well 
perceive how they can be relieved from this responsibility, except 
by the decree of the court of chancery, who alone has the legiti- 
mate control over such matters. 

And it is well settled, in the court of chancery, that trustees are 
not to be removed, or discharged, from part of their trust, leaving 
them burthened with, and responsible for the remainder. Groodson 
vs. Ellison, 3 Russ. 594. Nor will such a trust be discharged until 
fully performed, or the cestuis que trust are in a condition to manage 
it themselves. Nor will trustees be changed except for sufficient 
cause, affecting the faithfulness and capacity of the trustees or the 
interest of the cestuis que trust, or perhaps on account of the public 
interest, which is extensively concerned in trusts of this character. 
These are but elementary principles in the law of trusts, familiar to 
every one the least conversant with the subject, and will be found 
distinctly laid down in the elementary treatises, upon the subject. 

And a trustee, once having assumed the office, is morally and 
legally bound to continue in the performance of its duties, until 
discharged by the order of the court of chancery, or the unanimous 
consent of the cestuis que trust, which in a case of this kind, where 
there are of necessity always more or less, of infants, married women, 
and others under disabilities incapacitating them to act personally, 
or in any way effectually, except through the guardianship of the 
court of chancery, is morally impossible, and practically so except 
through the agency of a court of equity. 

So that before the actual foreclosure of the mortgage, there can 
be no question whatever, that the trustees are the only responsible 
party, in regard to the management of the property. 

And after the foreclosure, it seems to us, that although the con- 
tingent interests are mostly cut off, and the number and character 
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of the ultimate cestuis que trust very much changed, (reduced in 
number, and simplified, in regard to their interests,) that the duties 
of the trustees and the necessity of their continuing to act, remain 
much the same. 

The necessity of immediate and efficient action is precisely the 
same, and so is the difficulty or impossibility of it being effected 
through the cestuis que trust; and the utter ruin to the interests 
at stake, in consequence of any considerable delay, are none the less 
imminent. There would therefore seem to be a duty remaining in 
the trustees, to manage the property for the benefit of the cestuis 
que trust. And this duty is to be estimated by the surrounding 
circumstances, and what a prudent owner would esteem reasonable, 
under these circamstances. We do not say they are to perform 
this duty permanently, but they must do it until they can be legally 
exonerated. 

II. And this duty must be performed in a manner to meet all the 
incidents of the case ; taking into account the nature of the property, 
the public demands upon those who operate the road, and the duty 
of securing the greatest permanent return to the cestuis que trust. 
And not only the nature of the property, but the extent of the equip- 
ment included in the mortgage and which comes to the trustees, 
must be considered. 

We have then, in the present case : 

1. An entire road of more than fifty miles in length with no 
adequate equipment whatever. And if the equipment were perfect, 
it is questionable how far the trustees are bound to assume the bur- 
den of personally operating the road, or its responsibility, farther 
than results necessarily from the legal title being in them, and the 
public having no other party to look to in the first instance. But 
as they had no equipment in this case, it would not be expected 
they should attempt to purchase one. Under such circumstances 
we might expect prudent managers to look, either to a lease, to 
some party owning a road in connection, and having sufficient rolling 
stock to operate both roads ; or to some other party, having rolling 
stock, whose use could be secured, at a reasonable rate. Both 
modes, last named, were practicable, in the present case. But it 
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would seem, that which the trustees elected was preferable, as 
imposing less risk and promising more return, especially after the 
short experiment, made by the trustees, of attempting to operate 
the road, by means of agents, with hired rolling stock, which pro- 
duced a loss of some thousands of dollars, in a few days. 

2. This road was part of an important thoroughfare in the state, 
affecting transportation and travel to a large extent, thereby making 
it the duty of the public authorities to insist upon the strict and 
faithful performance of its public functions and duties. There were 
also, rival lines of transportation and travel, whereby it became 
important to the interests of the cestuis que trust, that the operation 
of the road should not be suspended for any the shortest period of 
time; which would destroy confidence in its permanent efficiency 
and produce a diversion of traffic which could not fail to be seriously 
injurious to the interests of the cestuis que trust. 

3. It was a species of property which could only be made remuner- 
ative, by placing large interests, and long lines of communication 
as far as practicable, under unity of control, and management. 

4. They could not consult the entire body of cestuis que trust, 
and their duty being due to the body severally, they were not at 
liberty to follow the advice or wishes of the majority, as they were 
still liable to the minority for faithful administration. And in show- 
ing this, the advice of the majority would be no more conclusive, in 
their favor, than that of others, equally skilled and equally interested 
in the question. Having assumed the duty of faithful administration 
of the trust, on behalf of the several owners of the bonds, they were 
not at liberty to shield themselves by anything short of showing the 
fact of such administration, or that they were excused, by the owners, 
unanimous consent, from the performance of their duty under the 
trust. 

5. They must act without delay, and under the responsibility of 
being made liable for a breach of trust, if they failed to act in time, 
or to act, with proper discretion, wisdom and forecast. 

6. It was a trust of a character so entirely new, that very little 
light could be gained, from any analogy to other trusts. Even the 
right of the trustee of real estate, held for the support and benefit 
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of the cestuis que trust, where the right to lease for twenty-one 
years, or even for a much longer term, is unquestionable, could 
afford no satisfactory guide in a case like the present. There is a 
very essential difference between land and buildings, even where 
comparatively small repairs are required to maintain them in tenan- 
table condition ; and a railway, where heavy expenditures are requi- 
site, from day to day. So that the powers and duties of trustees, 
in regard to lands and buildings and other real estate of that kind, 
are not in any just sense a guide for trustees of the character now 
under consideration. 

Under all these circumstances the question presents itself, as it 
occurred to the mind of the trustees, at the moment of the fore- 
closure. They would naturally try, as they did, the temporary 
expedient of operating the road on their own account, if the thing 
were practicable, as the test of this mode of administering the trust. 
This we think proved so disastrous, that the trustees ought not 
longer to have continued it, if any mode presented itself, whereby 
they could exempt themselves from loss, and especially if gain could 
be secured. The leasing the property to some connecting road was 
obviously the most hopeful expedient, practicable. 

And it seems to us that the rent secured in the present case is 
quite as good as could reasonably have been expected. The wonder 
is that the Troy and Boston Company could afford to pay so high 
a rent. The other conditions of the contract are not objected to, 
with the exception of two. 

1. The provision in regard to repairs and renewals. This it seems 
to us, must be regarded as sufficient. We are to understand this 
provision, as we do all the provisions of this, and of all contracts, 
with reference to the general purposes and objects of the contract, 
and what it is reasonable and natural to expect under it. We are 
not to suppose that the lessees will cease operating the road during 
the whole or any considerable portion of the term, and then pay the 
rent and perform the covenant in regard to repairs. The very 
supposition is little short of absurdity. It could not be done short 
of renewing the entire perishable portion of the superstructure of 
the road. The covenant is, that the lessees shall " return said road 
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and property, both real and personal, at the termination of this 
lease, in as good condition and repair, in all respects as it now is in, 
natural wear only excepted." 

This covenant, construed with reference to the subject matter of 
the contract and its other stipulations, imports that the road is to 
be kept in good running condition during the term and returned in 
that condition. And all structures which by decay, or accident, 
become unsafe for use, must be renewed, at the expense of the lessees. 
This, every one conversant with the subject must understand is a 
very onerous covenant, and one which secures to the lessees all that 
could be asked or desired. 

2. The length of the term is objected to. But with the condition 
for defeasance, which this lease contains, enabling the parties in 
interest, a majority in amount of the bondholders, to terminate it, 
in one year, by notice to that effect, we cannot regard the length of 
the term, ten years, as being unreasonable. It is well known that a 
favorable lease, for a much shorter term, could not reasonably have 
been expected to be offered by any connecting road. It requires a con- 
siderable time to bring these extensive works into such a train of 
operation, as to be made remunerative. Experienced directors 
would not venture upon a term which, if it went beyond a few months, 
did not extend over a considerable number of years. And as this 
is a case where there is no reasonable probability that the bondholders 
would attempt to operate the road themselves, without an essential 
modification of their principle of action, through some definite organi- 
zation, which could not speedily be effected, as the law then stood, 
certainly, it would seem that the contract secured to them all that 
was desirable in regard to the shortness of the term. A longer term 
would in fact, no doubt, have been far better, than a shorter one, 
for the interest of the cestuis que trust. 

Taking the contract, all in all, and the circumstances of the 
property, there has never been any question, in our minds, that the 
contract must be regarded, as a provident one, a very derirable one 
for the cestuis que trust. And if it were less so we know of no 
principle of chancery law, by which it could be set aside in a court 
of equity, upon any such grounds, short of making a case, when the 
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lessors had exceeded their powers, in assuming to enter into the 
contract. 

It seems to be now well settled in the English courts, that railway 
contracts, and indeed, all contracts by corporations, are not to be 
held invalid for any omission in the detail of preliminary proceed- 
ings, or in the provisions of the contract, unless the contract itself 
was ultra vires. In such case where the lessor has not the power 
to enter into the contract of lease, and the extent of such power is 
open equally to the knowledge of both parties, the lessee is bound to 
know the fact, and it is regarded as virtually bad faith to accept a 
contract where the other contracting party acted in a fiduciary 
relation, and which he had no power to execute. And it is upon 
this ground that the plaintiff proceeds, both in the bill and the argu- 
ment, and we regard it as the only ground upon which the plaintiff's 
case can be supported. 

The proposition of the want of power in the lessees to accept of 
such a lease, which has been so much labored in argument, does not 
seem to us available on the part of the orators. The defendants, and 
their creditors, and shareholders, have and do acquiesce in the con- 
tract. It is one which, by the express provisions of our statutes, it 
is competent for those having the control of Vermont railways to 
make with railways out of the State connecting at the line of the 
State with such roads. And as it is a vexed question among those 
learned in the laws of New York, how far the statutes of that State 
have authorized the defendants, the Troy and Boston Company, to 
accept such contract, we think it is not competent for the plaintiffs to 
claim any advantage on this ground, until the State of New York, 
or those interested in the Troy & Boston Railway, interfere. This 
principle has been repeatedly recognized in this State by this court. 
Noyes vs. Rut. $■ Bur. Railway, 27 Vt. R. 110. Rut. $ Bur. 
Railway vs. Proctor, 29 Vt. R. 93. 

In regard to the validity of the mortgage, nothing need be said. 
Both parties claim under it, and consequently, are not in a position 
to raise that question ; and if they were, it would not seem there 
could be much question in regard to it. 

The view we have taken of the case renders it unnecessary to 
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examine the other points raised in argument. Neither are we called 
upon at this time to give any intimation in regard to the action of 
the majority in amount of the bondholders, and whether it had the 
effect to terminate the lease. This bill was brought before the first 
year terminated, and does not of course base itself upon such ground. 
We could therefore only decide the case upon the grounds made in 
the bill, and other pleadings. 

It will be perceived that the lease in this case was made before 
any statute existed in this State enabling the bondholders to organize 
themselves into a corporation, which will apply of course to contracts 
made after the law came in force ; and we do not intend to intimate 
any opinion here how it might have affected the present case had it 
existed at the time of the foreclosure. The lease containing a power 
of revocation during the first year, by which its operation was limited 
to one year, — if this power thus reserved to the bondholders was not 
exercised, it was of course by their own acquiescence and consent 
that the lease was extended beyond one year. And if that power 
was exercised, the lease was in effect a lease for but one year. 

It may be proper to add, that if the contract in this case had con- 
tained no condition whereby it could have been terminated by the 
legal agency of the cestuis que trust in some short but reasonable 
period at the beginning of the term of lease, we probably might 
have regarded the lease as somewhat more questionable, so far as the 
power of the trustees is concerned. It is certain such a clause of 
revocation was highly prudent and proper, and the lease without 
this provision would wear a very different aspect, and perhaps merit 
a different consideration. 

A majority of the court think the decree of the Chancellor should 
be reversed, and the case remanded to the Court of Chancery, with 
instructions to dismiss the bill with costs, making such other orders 
in the case as may by required to preserve the interests of all con- 
cerned. 



